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April 14, 2015
To: Honorable Chairman and Members of the Bear
From: Herbert W. A. Thiele, County Attorne
Title: Acceptance of a Status Report on the Comparison of Leon County's and the

City of Tallahassee’s Open Burn Ordinances

County Attorney Herbert W. A. Thiele, County Attorney
Review and Approval:

Department/ N/A

Division Review:

Lead Staff/ Herbert W. A. Thiele, County Atiorney

Project Team:

Fiscal Impact:

This item has no fiscal impact to the County.

Staff Recommendation:

Option #1:  Accept the status report on the comparison of Leon County's and the City of
Tallahassee’s open burn ordinances (Attachments #1 and #2).

Option #2:  Amend Section 18-142, Leon County Code of Laws, deferring the issue of
burning yard waste to the State Statute.
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Report and Discussion

Background:
At its regularly scheduled meeting on January 27, 2015, the Board directed staff to prepare a

status report comparing the open burn ordinances of Leon County and the City of Tallahassee.

Analysis:
The Open Burning Regulation was originally adopted in 1976 as part of Ordinance No. 76-34,

which was subsequently codified in the 1980 Code as Chapter 9, Garbage and Wastes. In the
1992 reorganization of the Code, Chapter 9 was moved to Chapter 18 and became part of
Article V, Solid Waste, with the Open Burning Regulation being codified as Section 18-142 of
Division 1. It has remained unchanged since its adoption, providing as follows:

Sec. 18-142. Burning. It shall be unlawful for any person to dispose of waste by
open burning when an organized waste collection system is available for service,
or where such burning is a nuisance to the neighborhood or is a hazard to passing
motorists on nearby roads.

Meaning of the Term Waste:
Over the years, there has been confusion involving the meaning and scope of the term waste as

used in the regulation, specifically whether the term waste would include both yard and
household wastes. The term is undefined in Article V, with the closest definition being the term
solid waste applicable only to the regulations contained in Division 3 of Article V. The term
waste is also absent from any of the general definition sections contained throughout the Code.

In the absence of a specific definition for a term, the rules of construction and definitions
provided at Section 1-2 of the Code (the “Rules of Construction”) require that terms, “... shall
have the meanings prescribed by the statutes of the state for such terms.” Among the applicable
state statutes referenced in Article V of the Code are Sections 403.702 through 403.7721,
Resource Recovery and Management, found in Part IV of Chapter 403 of the Florida Statutes
(2008). Although Section 403.703, Definitions, fails to provide a definition of the term waste, it
does define the term solid waste to include the following:

403.703 Definitions. - (32) “Solid waste” means... garbage, rubbish, refuse,
special waste, or other discarded material... resulting from domestic, industrial,
commercial, mining, agricultural, or governmental operations... (emphasis added)

Among the various types of defined solid waste is special waste. The term special waste is
defined to include yard trash, which is further defined to include, ... vegetative matter resulting
from landscaping maintenance and land clearing operations. ...” The term solid waste is,
therefore, defined in the applicable state statutes to include both household garbage and yard
trash. Based on our interpretation of the Rules of Construction, the County Attorney’s Office
has construed the term waste in the Open Burning Regulation to include household garbage and
yard trash. Construing the term waste to mean solid waste, as defined in Section 403.703,
Florida Statutes (2008), is consistent with the Board’s true intent and meaning in placing the
regulation within the Solid Waste component of Chapter 18 in the 1992 reorganization of the
Code.
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In addition, construing waste to include both household garbage and yard trash is consistent with
Code Section 18-138, Exemptions, which exempts from the provisions of Article V, “... persons
disposing of household or agricultural waste, by methods other than open burning, when such
waste is disposed of by the owner of the waste, on the premises where such waste was
generated.” (emphasis added). Conversely, Section 18-138 can be read to not exempt those
persons who use open burning to dispose of either their household or agricultural waste (i.e. yard
trash).

City of Tallahassee Code:

By comparison, the City of Tallahassee addresses the regulation of open burning by requiring a
written permit from the fire department and treats a violation of the regulation as a civil
infraction with varying degrees of fines. Chapter 21, Article XI of the City of Tallahassee Code,
Solid Waste Collection and Disposal, provides a process for securing a burning permit, as
follows:

Sec. 21-492, Burning Permits.

{a) No open burning of wooden materials or vegetation shall be allowed
unless a written permit for such burning is first secured from the chief of
the fire department of the city or a duly authorized agent. Such a permit
shall be issued upon a showing that public health and public safety will
not be endangered. Such permits shall contain the conditions allowed for
the burning; such conditions to include place, time and other conditions
imposed upon the burn. Failure to comply fully with the conditions
contained in the burning permit shall be a violation of this Code. In the
evenl a person securing permits has been determined by the chief of the
fire department to have violated the conditions of a permit two times
during any four-month period, no additional permits will be issued to the
person for a period of six months from the date of last violation.

(b) Any person convicted of violating any of the terms of this section shall
upon conviction be punished by a fine of $100.00 for the first conviction,
$250.00 for the second conviction, and $500.00 for the third or
subsequent conviction.

On December 19, 2014, a meeting was held at the Public Safety Complex with attendees from
Leon County Administration, the Leon County Attorney’s Office, Leon County Sheriff's Office,
Florida Forest Service, the Tallahassee Fire Department, and the Department of Agriculture.
From that meeting, it is the understanding of the County Aftorney’s Office that Leon County’s
current burning Ordinance is drafied in such a manner that most burning would be completely
prohibited throughout the County. The Leon County Sheriff’s Office is charged with enforcing
the Ordinance. The remedy available to the Sheriff’s Office is to arrest the complainant or other
property owner that is illegally burning. In practice, the Sheriff’s Office has worked with the
complainant or other property owner to resolve the situation without an arrest.
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The Division of Forestry has been enforcing its regulations, but has been called on to enforce the
County's Ordinance, which has been construed as a complete prohibition. The Division of
Forestry cannot enforce a County Ordinance, but continue to receive requests to do so. The
Tallahassee Fire Department, at that time, indicated that they have responded to numerous calls
in the County, but was unclear how to handle burning in light of the existing code language.

The City has, in practice, deferred to the State's regulations on burning yard waste, which is
administered through the Division of Forestry. The State will issue a permit for those fires that
are larger than eight feet by eight feet and which meet the statutes and rules. If the Tallahassee
Fire Department is called to investigate a complaint about open burning, they will allow the
burning to continue as long as it has a permit. If the fire area is less than eight feet by eight feet,
they will determine whether it meets the setback requirement and allow it to continue if it does.
Many in-town properties would be prohibited from burning, as the lots are too small to allow a
fire to meet the setback from the property line.

The consensus from the parties at the meeting was that the City's approach has worked well in
the two years since it was implemented. If the Board were interested in handling this issue in the
same manner as the City, that would be a fairly straightforward Ordinance amendment. Since
they are already the designated fire safety official, the Tallahassee Fire Department could
investigate complaints of illegal burning in the County, and handle as they do in the City. The
COunty could also defer to the State's permitting process for larger fires, as the City currently
does. If this is the direction that the Board wishes to take, the County would need to amend or
repeal the current section dealing with burning and make sure that the delegation of authority is
clear. Lastly, the City's practice is apparently administratively implemented and does not reflect
their adopted ordinance.

Options:

1. Accept the status report on the on the comparison of Leon County's and the City of
Tallahassee’s open burn ordinances (Attachmenis #1 and #2).

b

Amend Section 18-142, Leon County Code of Laws, deferring the issue of burning yard
wasle to the State Statute.

3. Board direction.

Recommendation:
Options #1 and #2.

Attachments:
1. Section 18-142 of the Code of Laws of Leon County, Florida
2. Section 21-492 of the Code of Laws of the City of Tallahassee

HWAT/kam
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Leon County, FL Code of Ordinances

Sec. 18-142. - Burning.

It shall be unlawful for any person to dispose of waste by open burning when an
organized waste collection system is available for service, or where such burning is a nuisance to
the neighborhood or is a hazard to passing motorists on nearby roads.

(Code 1980, § 9-9)
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Tallahassee, FL. Code of Ordinances
Sec. 21-492. - Burning permits.

(a) No open burning of wooden materials or vegetation shall be allowed unless a written
permit for such burning is first secured from the chief of the fire department of the city or
a duly authorized agent. Such a permit shall be issued upon a showing that public health
and public safety will not be endangered. Such permits shall contain the conditions
allowed for the burning; such conditions to include place, time and other conditions
imposed upon the burn. Failure to comply fully with the conditions contained in the
burning permit shall be a violation of this Code. In the event a person securing permits
has been determined by the chief of the fire department to have violated the conditions of
a permit two times during any four-month period, no additional permits will be issued to
the person for a period of six months from the date of last violation.

(b) Any person convicted of violating any of the terms of this section shall upon conviction
be punished by a fine of $100.00 for the first conviction, $250.00 for the second
conviction, and $500.00 for the third or subsequent conviction.

(Code 1984, § 11-25; Ord. No. 91-0-0045AAA, § 1, 9-25-1991; Ord. No. 08-0-70, § 12, 1-28-2009)

Cross reference — Fire protection and prevention, ch. 10

Page 303 of 705 Posted at 3:30 p.m. on April 6, 2015





